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DID YOU KNO W .  .  . 
Aimée and Laura are pleased to announce that they will launch a mediation practice in 2021 and look forward 
to helping employers and employees alike. Don’t worry, they will continue their practices in the employment 
counseling and litigation space as well!  This Winthrop team also conducts pay equity audits as part of the 
services it offers, so do not hesitate to reach out to learn more! 

DEADLINES
For those of you who obtained loans under the Paycheck Protection Program, note that you must submit a 
forgiveness application within 10 months of exhausting loan funds and by December 31, 2020. 

EMPLOYMENT UPDATE: CL ASSIFICATION OF W ORKERS
If you have struggled with the classification of workers, the Department of Labor just announced a proposed 
rule to clarify the definition of employee under the Fair Labor Standards Act (FLSA) as it relates to independent 
contractors. The proposed rule adopts an “economic reality” test, identifies two “core factors” to determine 
if the worker is economically dependent on someone else’s business or is in business for herself, and further 
identifies three factors that serve as additional guideposts in the analysis.  Some believe this new proposed rule 
will make it more difficult for those engaged with contract work to be classified as employees. Stay tuned – we 
will update you as it works its way through the administrative process. 

LESSONS LEARNED
Situation:  You have a communication policy in place setting forth employees' use of social media and the 
potential consequences that may result from negative posts regarding fellow employees or the company. You 
have people in the Human Resources Department who are followers or “friends” of various employees’ social 
media sites. One employee posts something negative about the company on social media in violation of the 
company's communications policy. You are made aware of it by another employee and you check the site and 
also observe the negative post but fail to preserve the negative post. Based upon the post, the employee is 
terminated and the employee sues on the basis of sexual orientation discrimination and retaliation, among 
other things. He notes that other employees have also posted negatively about the company and were never 
terminated, but he was treated differently because he complained about the discrimination he was facing.

Strategy:  First, consider whether anyone in your human resources department should be following any 
employees on social media. Second, if alerted to and/or if you see the negative post, make sure to memorialize the 
post in some fashion so that you have evidence of the wrongdoing.  Finally, if you have a communication policy 
in place related to the use of social media, you must apply it consistently, and you must make sure you are not 
restricting protected activity. Failure to do either may be used against you should you find yourself in litigation.

SPOTLIGHT ON AIMÉE DAYHOFF
WHAT WOULD YOU BE IF YOU WEREN'T AN ATTORNEY? I would either own a small 
clothing boutique in Excelsior or have my own interior design firm.  I love using the creative side 
of my brain – which probably speaks to why I love practicing in the employment counseling and 
litigation space! 
WHAT IS THE WORST JOB YOU'VE EVER PERFORMED? Well I wasn’t a huge fan of 
working in the ice cream parlor of a summer camp/family retreat in my home town, especially 
on the Fourth of July. But the worst job I’ve ever performed, without question, is seal coating the 
parking lot of my father-in-law’s dental practice in southern Indiana in the dead of summer!   
I stupidly wore shorts, and have the scars to prove it! 
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